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SENTENCING DISPARITIES: LEGITIMATE AND ILLEGITIMATE
A sentencing disparity occurs when there is wide variation in sentences received by dif-
ferent offenders. This disparity is legitimate if it is based on considerations such as crime 
seriousness and/or prior record but discriminatory if it is not. We think of sentencing 
disparities as discriminatory if there are differences in punishment in cases in which no 
rational justification can be found for them. The biggest concern is racial discrimination. 
There is no doubt that the American criminal justice system has a dark history of racial 
discrimination, but does this indictment still apply?

African Americans receive harsher sentences on average than white or Asian American 
offenders, a fact often seen as racist. Sentencing variation is reasonable and just if the 
group being more harshly punished commits more crimes than other groups but discrim-
inatory and unjust if they do not. All data sources show that African Americans commit 
more crime, especially violent crime, than whites or Asians (FBI, 2013b).

But the question is whether this racial disproportionality in offending is sufficient to 
account for the disparity in sentencing. One sentencing scholar concluded that it was not: 
“Racial bias continues to pervade the U.S. criminal justice sentencing system [although] 
the effects of this bias are somewhat hidden . . . or may even have less to do with the race 
of the defendant than with the race of the victim” (Kansal, 2005, p. 17). Another scholar 
concluded the opposite: “Although critics of American race relations may think otherwise, 
research on sentencing has failed to show a definitive pattern of racial discrimination” 
(Siegel, 2006, p. 578). Different researchers thus arrive at different conclusions, but there 
is widespread agreement on one point: The more stringent researchers are in controlling 
for the effects of legally relevant variables (crime seriousness and criminal record), the less 
likely they are to find racial discrimination (Siegel, 2006). One study of over 46,000 federal 
defendants in 23 states found no evidence of racial bias after controlling for legally relevant 
variables (Wang, Mears, Spohn, & Dario, 2013). Figure 5.3 shows the average length of 
sentences received for various types of crimes for black and white males and females.

Sentencing 
disparity: Wide 
variation in sentences 
received by different 
offenders that may be 
legitimate or 
discriminatory.

FIGURE 5.3    �Average Length of Sentence by  
Race, Gender, and Crime Type

Source: Durose, Farole, and Rosenmerkel (2010). Felony sentences in state courts, 2006. Washington, 
DC: Bureau of Justice Statistics.
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